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I 
JURISDICTIONAL STATEMENT 

The jurisdiction of this Court 4s invoked under 28 
U.S.C. § 1291. A nine-count indictment was filed with the 
United States District Court for the District of Columbia on 
Movember 9, 1964, charging the appellant, Lawrence Cc. Godfrey, 
with violations of 26 U.S.C. 8 ¥704(a), 4705(a) and 21 U.S.C. 
§ 174 on three separate occasions: April 11, 1964, May 2, 
1964 and May 27, 1964. Appellant entered a plea of not 
guilty on November 13, 1964. Appellant was tried by a jury 
which rendered a verdict of guilty on all counts on February 
15, 1965. Appellant was sentenced on March 2, 1965 to im- 
prisonment for a period of nine years on each of counts one, 
four and seven; three to nine years on each of counts two, 
five and eight; and nine years on each of counts three, six 


and nine, with said sentences to run concurrently. 


II 
STATEMENT OF THE CASE 


Bins Se 


On September 9, 1964, Carl W. Brooks, a Private on the 
Narcotics Squad of the Metropolitan Police Department, issued 


a Complaint charging that Lawrence C. Godfrey, appellant 


herein, had on May 27, 1964, violated 26 U.S.C. § 4704(a) anc 


on 


$ 4705(a) (Tr. of Pleadings, etc.). On September 9, 1964, 

a Warrant of Arrest was issued in the name of appellant 

based on the violations charged in the Complaint and was 
served on the appellant on September 14, 1964 (Tr. of Plead- 
ings, etc.). At the time of the service of the Warrent, ap- 
pellant was a prisoner at Lorton Reformatory on another 
charge. Thus the whereabouts of the appellant was well known 
to the government (Pre-trial Tr. 10-11). The government 
admitted the delay between the alleged offense and the institu- 
tion of prosecution was for the purpose of allowing the 
undercover agent, Officer Brooks, to continue "ferreting out 
violations by other individuals..." (Pre-trial Tr. 10). 


A preliminary hearing was held before a United States 


Commissioner on September 14, 1964. The appellant was again 


informed that he was charged with violations of 26 U.S.C. 
g 4704(a) and § 4705(a), allegedly occurring on May 27, 1964 
(fr. of Pleadings, etc.). This preliminary hearing was con- 
tinued until October 6, 1964, at appellant's request so that 
he could obtain counsel (Pre-trial Tr. 3). | 

At the preliminary hearing on October 6, 1964, probable 
cause was found only on the charges previously presaited 
(fr. of Pleadings, etc.). 

The appellant was held for action of the Grand Jury on 
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October 6, 1964 (Tr. of Pleadings, etc). 
On November 9, 1964, the Grand Jury returned a nine- 
count indictment, charging violations of 26 U.S.C. 8 4704(a) 


and 8 4705(a) and 21 U.S.C. § 174, allegedly occurring on 


three separate occasions: April 11, 1964, May 2, 1964 and 
May 27, 1964 (Tr. of Pleadings, etc.). The indictment was 
served on the appellant on November 10, 1964 at D.C. Jail 
(Pre-trial Tr. 4). This was the first time appellant learned 
that he was to be charged with the additional seven counts 
based on the offenses allegedly occurring on April 11 and 
May 2 (Pre-trial Tr. +). 

A pre-trinl hearing was held cn Janusry 8, 1965, at 
which time counsel for appellant made motions to disniss the 
indictnent for lack of diligent prosecution and speedy trial 
and for a further preliminary hearing on the April 11 and 
May 2 alleged offenses. Both were denied (Pre-trial Tr. 1-13). 

Trial in this case, Criminal Action No. 994-64, was 
held February 9, 10, 11 and 15, 1965. 

The first government witness in this case was Officer 
Brooks, a Police Narcotics Squad undercover agent at the time 
of the alleged offenses (Tr. 5). Brooks testified that on 
April 11, 1964, he met the appellant together with Ernest 
Tomlinson in front of 1903 14th Street, N.W. in the Dist- 


rict of Columbia (Tr. 7). According to Brooks, he accomp- 


pe 


anied the appellant to the corner of 14th and T Streets, N.W., 
where he purchased six capsules from the appellant containing 
“white powder" in exchange for $9.00 in Metropolitan Police 
Department funds (Tr. 8). After leaving the appellant on 
April 11, Brooks testified that he placed the Gayeutes in an 
envelope bearing his initials, the number of capsules and 

the price paid for them (Tr. 10). On April 13, 1964, Brooks 
turned the capsules over to Private Robert I. Bush and Det- 
ective Joseph Somerville of the Metropolitan Police Department 
(Tri a1. 


Brooks continued to testify that on May 2, 1964, while 


in the company of Ernest Tomlinson and Ricardo Parks, he 
met the appellant, who was accompanied by 2 women in front 
of 1830 14th Street, N.W. (Tr. 12). Brooks stated that he 
then saw Parks purchase three capsules fron the appellant 
and that he purchased seven capsules containing a “white 
powder" in exchange for $10.50 in Police Department funds 
(Tr. 12). On Mey 4, 1964, Brooks testified that he turned 
the seven capsules over to Private Bush (Tr. 44-15). 

Brooks further testified that on May 27, 1964, while 
in the company of Lloyd Gary, alias "Dopey," he met the 
appellant at Logan Circle, located at P Street and Rhode 
Island Avenue, N.W., and at the tine purchased six cap- 


sules containing a "white powder" from the appellant in 


25: 


exchange for $9.00 in Police Department funds (Tr. 16-17). 
Brooks stated that he turned the capsules over to Detective 
Somerville on May 28, 1964 (Tr. 19). 

On cross-exanination, when questioned about the April 
11 incident, Brooks was unable to recall at what time he 
left his house, any particular place to which he went, or to 
whom he talked (Tr. 25, 27-28). Brooks did recall that he had 
picked up Tomlinson, who was a police informer (Tr. 31, 180), 
and later saw Tomlinson with the appellant (Tr. 28, 30). 

When cross-examined about his activities on May 2, 1964, 
Brooks stated that he could not recall what time he started to 
work that aay (Tr. 31), or whether it was daylight or derk 
(Tr. 31-32), or how long he worked (Tr. 35). He did recall 
picking up Tomlinson, where they went and whom they net 
(Tr. 32-34). 

On further cross-exarination, Brooks testified that he 
applied for a warrant for the appellant's arrest on Sept- 
enber 9, 1964 (Tr. 46), based on the May 27 alleged offense, 


put did not apply for warrants for the ipril 11 and May 2 


alleged offenses (Tr. 46). On redirect examination, Brooks 


stated that he did not apply for a warrant on the two prior 
alleged sales because: "we only need one warrant to arrest 
and the other two offenses I presented to the Grand Jury as 


originals" (Tr. 50). 
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The next two witnesses for the government were Officers 
Bush ané Sorerville, who testified, in substance, that they, 


together or one alone, met Brooks on three different occa- 


sions and received from him envelopes containing the capsules 


(Tr. 52-82). 

Next government witness was John i. Steele, analytical 
cherist for the Internal Revenue Service, Alcohol and Tobacco 
Tax Laboratories (Tr. 82), who testified that the capsules 
involved in the alleged sales contained heroin hydrochlorice, 
quinine hydrochloride and mannitol (Tr. 82-93). Defense 
counsel objected to the admission of the capsules on the 
grounds that the government failed to show continuity of 
possession, but was overruled on each of the exhibits CIPS 
86-87). 

Following the close of the government's case in chief, 
defense counsel moved for a judgment of acquittal which 
was denied (Tr. 93-94). 

The next day of trial, February 10, 1965, defense coun- 
sel asked for a continuance to interview Parks, Gary and 
Torlinson, who were jdentified by Brooks in his direct tes- 
tinony (Tr. 98, 100). The motion was granted, although, in 
the Trial Court's opinion it was "a waste of tine" (Tr. 103). 

On February 11, 1965, the defense presented Lloyé Gary 


as its first witness (Tr. 125). In sur, Gary testified that 
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contrary to the testimony of Brooks, he did not know Officer 
Brooks, he did not see the appellant on May 27, 1964, and he 
saw no sale by the appellant which allegedly took place in 
his presence (Tr. 126). There was also evidence introduced 
by the governrent on ecross-exanination that Gary had been 
convicted of 2 violation of the federal narcotics laws (Tr. 
130-31). 

The defense next presente@ Ricardo Parks, who denied 
kmowledge of ony of the events that allegedly took place on 
May 2, 1964, contrary to the testinony of Brooks (Tr. 135-36). 
Parks also testified that he did not know Brooks or the ap- 
pellant, although he had seen them before (Tr. 135), and that 
he did not know Torlinson (Tr. 146). There had been intro- 
duced previously evidence that Parks had purchased on May 2, 
1964, what was alleged to be narcotics (Tr. 12). 

The last witness called for the defense was the appellant, 
Lawrence C. Godfrey (Tr. 148). Aprellant testified that he 
had never seen Brooks before the October, 1964 prelininary 
heering in this case (Tr. 148). Appellant testifiec that he 
coula not recall any of the events taking place on foril 11, 


1964, May 2, 1964 or May 27, 1964 (Tr. 147-48). Appellant 


also testified that, although he was a narcotics eddict, he 
had never sold any narcotics (Tr. 149, 156): 


APPELLANT: I have never sold anyone any 


Bee 


narcotic drugs. I use ryself, but I don't 
sell. 
DEFENSE COUNSEL: You are a user? 
A: Yes. 
Q: And how long have you been a user? 
A: Since 1960.... 


LPPELLANT: That's true. I'm an addict. 
I have possessed narcotics. 


Defendant also testified that he could not recall know- 
ing witnesses Gary and Parks (Tr. 150), but that he did know 


Torlinson (Tr. 150), but that he hea not seen hin for at least 


a year (Tr. 151), and never in the company of Brooks or 
Parks (Tr. 152). | 
The governnent then called in rebuttal, Zrnest Tomlinson 
(Tr. 156-61), end as stated by the Trial Court in its instruc- 
tion (Tr. 205): 
The defendant then rested anc the govern- 
rent called the witness Tomlinson, who 
testified in substantial corroboration 
of Officer Brooks. 
Tornlinson testified on cross-exanination that he did 
use narcotics, but that he was not using them now and had 
not used them in over a year (Tr. 163). He Algo stated that 
he had used the narcotics less than daily and that he did 
not have the drug "habit" (Tr. 165). Tomlinson also stated 
that he could not remember incidents occurring the day before 
and the dey after the May 27 incident (Tr. 170-71), although 
he had @escribed the details of the alleged sale by the ap- 
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pellant occurring on that day (Tr. 158-59, 172). Tomlinson 


also testified that he was not paid anything in his role 
as informer, except "two or three dollars here and there" 
(Tr. 181). 

ht the close of the evidence, defense counsel renewed 
his notion for judgment of acquittal and his pre-trial motion 
to dismiss the indictment. These motions were denied (Tr. 
190). 

fhppellant feels that the following instructions to the 
jury by the Trial Court are significant in the aeternination 
of this appeal: 


In determining credibility, you will take 
into consideration... Any bias or prejudice 
which ney have perverted their testimony; 
any interest in the outcome of the case 
which nay have colored their testinony, 
beenuse when a witness has a deep personal 
interest in the outcone of a case, which 
is truc of the Cefendant and in a lesser 
degree true of police officers, the temp- 
tation is strong to color and pervert the 
facts (Tr. 198-99). 


It is recognized that a drug addict is in- 
herently a perjurer when his own interests 
are concerned and his testimony should be 
received with suspicion and acted upon with 
caution (Tr. 200). 
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III 


STATUTES, CONSTITUTIONAL PROVISIONS 
AND RULES INVOLVED 


United States Constitution 
Amendment V 


No person shall be held to answer for a 
capital, or otherwise infamous crire, | 
unless on a presentment or indictnent 

of a Grand Jury, except in cases arising 
in the land or naval forces, or in the 
Militia, when in actual service in tine 
of War or public danger, nor shall any 
person be subject for the same offense 
to be twice put in jeopardy of life or 
limb; nor shall be e-trellec in any 
eririnal case to be a witness against 
hinself, nor be deprived of life, liberty, 
or property, without cue process of law; 
nor shall private property be taken for 
public use, without just compensation. 


Arendment VI 


In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and 
@istrict wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law, and to be 
inforrea of the nature and cause of the 
accusations to be confronted with the 
witnesses against him; to have compulsory 
process for obteining witness in his 

favor, and to have the Assistance of ' 
Counsel for his defence. 


United States Code 


Title 21, 8 174 
Whoever fraudulently or knowingly imports 


oi1< 


or brings any narcotic drug into the 
United States or any territory under its 
control or jurisdiction, contrary to law, 
or receives, conceals, buys, sells, or 
in any manner facilitates the transport- 
ation, concealment, or sale of any such 
narcotic Crug after being imported or 
brought in knowing the same to have been 
imported or brought into the United 
States contrary to law, or conspires to 
commit any of such acts in violation of 
the laws of the United States, shall be 
irprisoned not less than five or more than 
twenty years and, in addition, may be 
fined not more than $20,000. For a 
second or subsequent offense (as deter- 
nined under section 7237(c) of the In- 
ternal Revenue Code of 1954), the of- 
fender shall be imprisoned not less than 
ten or more than forty years and, in addition, 
may be fined not rore than $20,000. 


Whenever on trial for a violation of this 
section the defendant is shown to have or 
to have had possession of the narcotic drug, 
such possession shall be deered sufficient 
evidence to authorize conviction unless the 
defendant explains the possession to the 
satisfaction of the jury. 


Title 26, § +70+(a) 


It shall be unlawful for any person to pur- 
chase, sell, dispense, or distribute narco- 
tic drugs except in the original stamped 
package or fron the original stamped pack- 
ages; and the absence of appropriate taxpaid 
stamps from narcotic drugs shall be prima 
facie evidence of a violation of this sub- 
section by the person in whose possession 
the same may be found. 


Title 26, $ 4+705(e) 


It shall be unlawful for any perscn to sell, 
barter, exchange, or give away narcotic drugs 
except in pursuance of a written order of the 
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person to whom such article is sold, bartered, 
exchanged, or given, on a forr to be issued 
in blank for that purpose by the Secretary 

or his delegate. 


Federal Rules of Criminal Procedure 
Rule 16 


DISCOVERY AND INSPECTION. Upon motion of a 
defendant at any time after the filing of 
the indictnent or information, the court 
may order the attorney for the government 
to permit the defendant to inspect and copy 
or photograph designatec books, papers, 
documents or tangible objects, obtained 
fron or belonging to the defendant or ob- 
tainea from others by seizure or by process, 
upon a showing that the items sought may be 
material to the preparation of his defense 
and that the request is reasonable. The 
order shall specify the time, place and 
manner of naking the inspection and of 
taking the copies or photographs and may 
prescribe such terns and conditions as are 
just. 


Rule _ 17(c) 


FOR PRODUCTION OF DOCUMENTARY EVIDENCE AND 

OF OBJECTS. A subpoena may also command the 
person to whom it is directed to produce the 
pooks, papers, documents or other objects 
designated therein. The court on motion made 
promptly may quash or modify the subpoena if 
conpliance would be unreasonable or opressive. 
The court may direct that books, papers, docu- 
ments or objects designated in the subpoena 
be produced before the court at a tine prior 
to the trial or prior to the tine when they 
are to be offered in evidence and may upon 
their production pernit the books, papers, 
documents or objects or portions thereof to 

be inspected by the parties and their attorneys. 


Rule 48(b) 


BY COURT. If there is unnecessary delay in 
presenting the charge to a grand jury or in 
filing an information against a defendant 
who has been helé@ to answer to the district 
court, or if there is unnecessery Geley in 
pringing a defendant to trial, the court may 
disriss the indictment, information or cor- 
plaint. 


Rule 52(b) 


PLAIN ERROR. Plain errors or defects effect- 
ing substantial rights ney be noticed although 
they were not brought to the attention of the 
court. 


IV 
STATEMENT OF POINTS 


The instruction of the Trial Jucge on the credibility 


of drug addicts was an inaccurate statenent depriving 


appellant of the substance of his Constitutional right 


to trial by jury, exceeded the right of the trial 
judge to comment on the evicence and credibility of 
witnesses and in all respects constitutec plain and 
reversible error. 

The Court below erred in denying appellant's motion 
to disniss the indictrent because of unnecessary, un- 
reasonable ané prejudicial delay in the initiation of 


prosecution, arounting to a denial of appellant's 


athe 


right to due process of law and to a speedy trial. 
The Court below should have granted appellant's 
notion for a further prelirinery hearing on the ad- 
ditional offenses and counts charged in the indict- 
ment, but not at the earlier preliminary hearing. 


This denial of a further prelininary hearing seriously 


prejudiced appellant and constituted a violation of 


due process of law. 


V 
SUMMARY _OF ARGUMENT 


eee eee 


During the course of the instructions to the jury, the 
Trial Judge charged that: "Tt is recognized that a arug 
addict is inherently a perjurer when his own interests are 
concerned and his testimony should be received with suspi- 
cion and acted upon with caution." This charge was an in- 
accurate staterent of law and of fact, since it has been 
generally held that drug addicts are credible witnesses 
and there is no authority to the effect that this credi- 
bility deteriorates when the addict's "own interests are 
concerned." Furthermore, since the appellant did testify 
in his own behalf and in his testimony he admitted being 


a drug addict, and it being apnarent that his, more than 
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anyone's, interests were concerned with the outcome of the 
proceeding, this erroneous charge could have only been con- 
strued by the jury as discrediting the appellant and his 
testimony. The instruction, therefore, was prejudicial 
error in that it exceeded the trial judge's right to com- 
ment on the evidence and credibility of witnesses and it 
effectively removed the basic factual issues in this case 
from that free choice of decision which trial by jury re- 
quires. Thus, appellant was deprived of the substance of 
trial by jury as guaranteed by the Constitution, and of 
his right to testify in his own behalf. 


Appellant further contends that the delay between the 


commission of the last alleged offense on May 27, 1964, and 


the initiation of prosecution on September 14, 1964, violated 
his right to due process of law under the Fifth Amendment 

and to a speedy trial guaranteed by the Sixth Amendment. 

This delay, caused by the desire of the authorities to allow 
a police undercover agent to remain anonymous so that he 
could gather evidence against other individuals, deeply pre- 
judiced appellant's ability to defend himself because of 

loss of menory of possible witnesses and alibis. Despite 
authority to the contrary, apnellant contends that the right 
to a speecy trial should apply to the period before initia- 


tion of prosecution, as well as after. The measure of this 
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Constitutional right to a speedy trial should not te a rigid 
statutory interval or the convenience of the police, but 
should te the reasonableness of the delay whenever it may 
occur and its affect upon the accused. 

The further calculated delay between the preliminary 
hearing and service of the indictment on Nevenber 10, 1964, 
when the appellant first learned that he was to be faced at 


trial with two more offenses and seven additional counts, 


was clearly purposeful and oppressive. Its only effect 


was to stifle for as long as possible appellant's prepara- 
tion of his own defense. 

The refusal of the Court below to allow a further pre- 
liminary hearing on the two additional offenses charged in 
the indictment, when coupled with the unnecessary delay, 
anounted to a denial of due process. The normal criminal 
discovery methods were completely shut off to the appellant. 

The cumulative effect of delay and lack of discovery 
forced the appellant to rely for his own defense solely upon 
what he could learn at trial from the government"s case in 
chief and fron cross-exanination. The result is demonstrated 


by the record. 


VI 
ARGUMENT 
A. TRIAL COURT'S INSTRUCTION TO THE 
JURY CONCERNING THE CREDIBILITY 
OF DRUG ADDICTS CONSTITUTED PLAIN 
AND REVERSIBLE ERROR_* 

Appellant contends that the Trial Court's instruction to 
the jury that: "It is recognized that a drug addict is in- 
herently a perjurer when his own interests are concerned..." 
(Tr. 200) (emphasis supplied), was an incorrect statement of 
fact and of law. 1/ Moreover, since the defendant dic 
testify and did previously admit on the record that he was 
a drug addict (Tr. 149-50, 156), and it being obvious that 


his interest nore than any other would be affectec by the 


With respect to this point Para desires the Court to 


read Peoneortp SP feee 147-156 incl., 163-165 incl., 195- 


200 incl. and 204-205 incl. 


From the recorc it does not appear that trial counsel 
noted an exception to the erroneous instruction assigned 
herein. However, appellant submits that the charge 
constituted "plain error" and adversely affected the ap- 
pellant's substantial rights, including his Constitutional 
right to trial by jury. This Court, therefore, is not 
precluded from treating the matter at this time. (Rule 
52(b) of the Federal Rules of Crininal Procedure) (See 
Also United States v. Lawson, CA N.J. 1964, 337 F.2d 800; 
Miller v. United States,  U.S.App.D.C. ___, 320 F.2¢ 
737; Jones v. United States, 113 U.S.App.D.C. 352, 308 
F.2d 307 (1962). indeed, even the Supreme Court will 
notice "plain error" though not assigned or specified 

in the courts below. Silber v. United States, 370 U.S. 
717, 8 L.Ed.2d 798, 82 S.Ct. 1287 (1962). 
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proceeding (Tr. 199), this charge could have only been con- 
struea by the jury as discrediting as a natter of fact and 
of law the defendant's testinony. 2/ This discreditation 
deprived the appellant of the substance of trial by jury 

as guaranteec by the Sixth Amendment to the Constitution, 
ana in other respects constituted plain error affecting the 
substantial rights of the appellant. 

In substance, this case turns on controverted facts 
and the credibility of witnesses. On the one hand, for the 
governnent there is the testinony of Officer Carl W. Brooks, 
corroborateed in part by witness Tonlinson, and rebutted in 
part by witnesses Gary and Parks, who deny participation 
in the events suggested by Brooks. 3/ on the other hand, 
there is the testinony of the appellant, who emphatically 
ana consistently denies ever having any dealings with 


Brooks or ever selling narcotics (Tr. 447-56). There- 


fore, at the close of evidence, the jury was faced with 


"... a direct and complete conflict in testinony" (Tr. 205). 


EE 


2/ On this point, it is the impact on the jury and not the 
intention of the trial court which controls. Allison v. 
United States, 160 U.S. 203, 209, 40 L.Ed. 395, 16 S.Ct. 


3/ The governnent introduced evidence inferring that witnesses 
Gary onc Parks were drug users (Tr. 12, 130-31). Torlinson, 
according to his testinony, never had the crug habit, 
but had taken drugs on occasion over a year ago (Tr. 163- 
65). There is no evidence that Brooks was a drug user. 
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If they accepted as true the statement of the appellant, 
a verdict of not guilty would necessarily have to follow. 
The allusion to the appellant as "inherently a perjurer" 
py the Trial Court threrfore could not help but have ef- 
fected a devastating deterioration of the appellant's 
chances in the jury roor. 

The rule that the credibility of witnesses is a mat- 
ter to be determined ty the jury is tine honored. This 
is particularly true when, as here, the case turns on con- 
troverted facts and the credibility of witnesses (Ellis v. 
Union R.R. Co., 329 U.S. 649, 653 et seq., 91 L.Ec. 572, 
67 S.Ct. 598). While in the Federal Courts, as in the 


Common Law, the trial judge nay offer his personal opinion 


upon the weight anc significance of the evidence, this rule 
is necessarily subject to several limitations. In Allison v. 
United States, 160 U.S. 203, 207, 40 L.Ed. 395; 16 S.Ct. 252 
(1895), the Supreme Court succinctly stated: 


It was for the jury to test the credibility 
of the defendant as a witness, giving his 
testimony such weight under all the circun- 
stences as they thought it entitled to, as 
in the instrnce of other witnesses, unin- 
fluenced by instructions which night oper- 
ate to strip hin of the competency afforded 
by law. 4/ 


The instant case involves greater error on the part of 


i 


4/ See also Reagan v. United States, 157 U.S. 301, 39 L.Ed. 
709, 15 S.Ct. 616 (1895). 
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the Trial Judge than merely exceeding his right to express 
his opinion on the evidence. .For here, the Trial Judge 

was not stating his own opinion; he was stating what was 
tantamount to a rule of law: "It is recognized.,.." There~ 
fore, once finding the appellant to be a narcotics addict, 
the irresistable conclusion of the jury would have to be 
that the appellant was an inherent perjurer. 

Moreover, the charge constituted a wholly inaccurate 
and misleading statement of law and of fact. The law is 
claer that drug addicts are competent to testify unless 
there is evidence in the record that his rental capacity 


is so impared by the drug that he lacks qualification as a 


witness. In Weaver v. United States, 111 F.2d 603, 606 


(8th Cir. 1940), the Court indicated that it knew of no 
evidence that the use of narcotics affected the credibility 
of a witness: 


There was no evidence, expert or otherwise, 

to the effect that the use of morphine affects 
the credibility of a witness; and if it be 
true that its use does have such an effect, 
that fact is not so generally true that 


courts would be warranted in taking judicial 
notice of it. No authority has been called 


to our attention to support such a contention. 
(emphasis supplied) 
In State v. Snith, 103 Wash. 267, 174 P. 9 (1918), in- 
volving instructions which directed the jury to view with 


caution and suspicion the testimony of "prostitutes" and 
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"drug users," the Court said that it was not proper for the 
lower court to violate the constitutional (state) prohibi- 
tion against cormenting on the evidence by instructing the 
jury thet it should regard the testimony of any class of 
witnesses with caution and suspicion. See also United 
States v. Coke, 339 F.2d 183 (2nd Cir. 1964); Snith v. 
United States, 161 U.S. 85, 40 L.Ed. 626, 16 S.Ct. 483 
(1896). 

It is incurtent upon a trial judge to be accurate in 
his comments to the jury and confine them to the record. 
Mullen v. United States, 106 F. 812 (6th Cir. 1901). 
Here the Trial Court's instruction was without authority 


or precedent. In fact, the government's practice of 


utilizing drug addicts as witnesses is well known 2/ and 


even where the government witness is also a prostitute 

and an informer and had a criminal record (Burge v- United 
States, supra at 212), or was an "addict, a perjurer, a 
thief and a robber, a pimp and a sruggler of heroin," the 
trial courts correctly refuse to deen hir: unworthy of 
belief. Leyvas v. United States, 264 F.2d 272 (9th Cir. 


eS 


5/ Burge v. United States, 333 F.2d 210 (9th Cir. 1964); 
Enriguez v. United States, 314 F.2d 703 (9th Cir. 1963) 5 
Proffit v. United States, 316 F.2d 705 (9th Cir. 1963); 


Ser States v Countryscn, 311 F.2d 189 (2nd Cir, 1962); 
United States v. Cooner, 321 F.2d 456 (6th Cir. 1963); for 
exerple. 
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1958). Thus, in prosecutions for violations of the nar- 
cotics laws, it is the exclusive function of the jury to 
pass on the credibility of the witnesses (whether or not 
they are drug addicts) and to resolve conflicts in testi- 
nony between the defendant and the government. Lutfy v. 
United States, 198 F.2d 760 (9th Cir. 1952). 

In criminal cases, instructions are erroneous if they 
exclude fron the jury's consideration a defense as to which 
evidence has been received. Griego v. United States, 298 


F.2d 845 (10th Cir. 1962). 6/ The Trial Court's charge 


repudiated all appellant had said in his own tehalf which 


conflicted with the staterents of the government's witnesses. 
"This is error and we cannot doubt that it was prejudicial." 
United States v. Quercia, 289 U.S. 466, 472. 

It is reversible error for the court to single out 
particular witnesses or testinony in an instruction and 


to employ language imputing or attributing perjury thereto 


6/ See also, Smith v. United States, 230 F.2d 935, 939 (6th 
Cir. 1956); Coleman v. United States, 167 F.2a 837, 841 
(5th Cir. 1948); Morisette v. United States, 342 U.S. 
246, 274-75, 96 L.Ed. 288, 72 S.Ct. 240 (1952). 
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in the absence of sore proper basis of fact 2/ adduced at 


trial justifying a special instruction. Hickory v. United 
States, 160 U.S. 408, 40 L.Ed. 474, 16 S.Ct. 327 (1896). 

Drug addiction is not a proper basis for such an instruction. 
Weaver, supra. 

Appropriate to the instant case is the decision by this 

Court in Snith v. United States, 55 U.S.App.D.C. 117, 119, 
2 F.2a 919, 921 (1924), where in the face of such action 
ty the trial court, it was stated: "Trial by jury would be 
an idle ceremony..." as is the oft quoted admonition of 
Francis Bacon to a newly eppointed justice of the Court of 
Common Pleas: 

That you be a light to the jurors to open 
their eyes, but not a guide to lead them 
py the noses. 

Appellant contends that the prohibited charge and its 
impact deprived the appellant of his right under the Sixth 
Amendment to the Constitution to a trial by jury. The in- 
struction could have conveyed but one meaning to the jury; 


ED 


?/ The maxim "falsus in uno falsus in omnibus" can some- 
times justify an instruction allowing the jury to reject 
the whole of a witness' testimony if they find he know- 
ingly testified falsely as to any material matter. There 
must be a sufficient basis for this instruction, however, 
and a mere disagreement among witnesses is not sufficient. 
(Wigmore, Ev., 2d ed. 8 1008) 
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that is, a warning that the defendant, being a drug addict 
and an interested party, was “inherently a perjurer," whose 
testimony was entitled to little or no weight. The right of 
a defendant to testify in his own pehalf guaranteed by the 
Constitution: 

... would be 2 vain one if the judge, to whose 

lightest word the jury, properly enough, gives 

a great weight, should intimate that the dreadful 

condition in which the accused finds himself should 

deprive his testimony of probability. The 

wise and human provision of the law is. that 

‘the person charged shall at his own request, 

put not otherwise, -be a competent witness.'" 8/ 

In Hardy v. United States, U.S.App.D.C.: 5 ; 
335 F.2d 288, 290 (1964), this Court reversed a conviction 
on the principle urged herein by stating, in part: "The 
trial judge effectively renoved the factual issues from that 
free choice of jury decision which trial by jury requires." 
So here, the trial judge by the "inherently a perjurer" in- 
struction effectively removed the "basic conflict" in this 
case (Tr. 205) (i.c., the testimony of the defendant and 
the testimony of Brooks) "from that free choice of jury de- 
cision." 
Likewise, in Billeci v. United States, 87 U.S.App.D.C. 

274, 184 F.2d 394, 24 ALR2d 881 (1950), this Court force- 


a EL 


8/ Hicks v. United States, 150 U.S. Y42, 37 L.Ed. 1137, 1141, 
14 S.Ct. 14+ (1893); see also Allison, supra; Hardy, infra. 
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fully reversed the conviction by the District Court on 
the grounds that the judge's comments deprived the accused 
of his right to trial by jury. 

In sum, therefore, the Trial Court's instruction was 
prejudicial error as it was an incorrect statement of law and 
of fact, it exceeded the Trial Judge's right to comment on 
the evidence and instruct as to credibility of witnesses and 
it deprived the appellent of the substance of trial by jury 
as guaranteed the Constitution and of his right to testify 
in his own behalf. 


B. UNNECESSARY, UNREASONABLE AND PRE- 
JUDICIAL DELAY IN THE INITIATION OF 
PROSECUTION VIOLATED APPELLANT'S 
RIGHT TO DUE PROCESS OF LAW AND TO 
A SPEEDY TRIAL. * 


1. DELAY BETWEEN THE ALLEGED OFFENSE 
AND THE INITIATION OF PROSECUTION 
WAS PURPOSEFUL AND OPPRESSIVE. 
The prejudicial delay in this case between the com- 
mission of the last alleged offense and the initiation of 


prosecution violated appellant's right to due process of law 


under the Fifth Amendment to the Constitution and to a speedy 


With regard to this point, appellant desires the Court to 

read Pre-trial transcript pages 1-13 incl. and trial tran- 
script pages 46-50 incl., 93-96 incl., 98-100 incl., 104- 

108 incl., 147-156 incl., 169-185 incl. and 190. 
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trial as guaranteed by the Sixth Amendment to the Constitu- 
tion. 

Appellant first learned that he was to be charged with a 
crime when he was brought before a United States Commissioner 
for a preliminary hearing on September 14, 1964, At that time 
he was informed that he was charged with a violation of 26 
U.S.C. § 4704(e2) and § ¥705(a), allegedly occurring on May 27, 
1964. During much of the interval between the alleged offense 
and the preliminary hearing, appellant was imprisoned on another 
charge. This unreasonable and unnecessary delay between 
May 27 and September 144 amounted to a purposeful. and oppres- 
sive deprivation of appellant's Constitutional rights. / 

It is recognized that an unreasonable delay between of- 
fense and prosecution can be a denial of due process under 
the Fifth Amendment and the right to a speedy trial under 
the Sixth Amendment. Petition of Provoo, 17 F.R.D. 183 (D. 
Md. 1955), aff'd 350 U.S. 857, 100 L.Ed. 761, 76 S.Ct. 101. 

In Provoo it was held that such a delay caused by "the delib- 
erate act of the government" would violate these rights. supra 


EES ESSEEEEE 


9/ After the preliminary hearing, appellant remained com- 
pletely ignorant of the government's intention to charge 
him with two earlier offenses and seven additional counts. 
Not until he was served with the Grand Jury indictment 
on November 10, 1964, did the appellant learn of all 
the charges with which he was to be faced at trial. This 
further violation of appellant's Constitutional rights 
is discussed infra. 


at 201. 
In Pollard v. United States, 352 U.S. 354, 361, 1 L.Ed.2d 
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393, 399, 77 S.Ct. 481 (1957) the Supreme Court stated that 


"purposeful and oppressive" delay would violate the Sixth Amend- 
ment right to a speedy trial. 

This Court found in Taylor v. United States, 99 U.S. 
App.D.C. 183, 238'F.2d 259 (1956), that an unreasonable 
delay in returning an indictment when the appellant was a 
prisoner in another jurisdiction was a violation of the 
right to a speedy trial. See also United States v. Burke, 
224 F.Supp. 41 (D.D.C. 1963). 

Appellant contends that the Sixth Amendment right of an 
accused to a speedy trial should apply prior to the initiation 
of prosecution as well as after, and should not be governed 
solely by the applicable statute of limitations, despite 
recent decisions to the contrary. Nickens v. United States, 
116 U.S.App.D.C. 338, 339, 323 F.2d 808, 809 (1963); Reece v. 
United States, 337 F.2d 852, 853 (5th Cir. 1964); United 
States v. Simmons, 338 F.2d 80% (2nd Cir. 1964). 

It is obvious that severe prejudice can occur, as it did 
to the appellant in this case, between the alleged offense 
and the initiation of prosecution. This clear possibility 
should not be ignored by blind adherence to a statute of 
linitations. 
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In Reece v. United States, supra at 853, the Court 


recognized that: 
Clearly the deprivation of the right to a 
speedy trial guaranteed by the Sixth Amend- 


ment is not proven by mere reference to 
periods of time. 


Indeed, the majority opinion in Nickens, 116 U.S.App.D.C. 
at 340, n. 2, 323 F.2d at 810, n. 2, said that "this is not 
to suggest that delay between offense and prosecution could 
not be so oppressive as to constitute a denial of due 
process." See also United States v. McWilliams, 69 F.Supp. 
812 (D.D.C. 1946), aff'd 82 U.S.App.D.C. 259, 163 F.2d 695 
(1947). 

Recognizing this difficulty, this Court in recent 
months has remanded several cases to the District Court for 
a determination of the reasonableness of this delay. Ross _v. 
United States, No. 17,877, Order of January 28, 1964; Jack- 
son v. United States, No. 18,597, Order of November 3, 1964; 
Roy v. United States, No. 18,285, Order of November 10, 1964; 
Mackey v. United States, No. 18,525, Order of November 19, 
1964; Godfrey v. United States, (same appellant), No. 18,442, 
Order of November 23, 1964; Johnson v. United States, No. 
18,207, Order of December 16, 1964, 

Delay in this case between the commission of the last 


alleged offense and the first notification to the appellant 
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that he was charged with a crime was caused, as in many other 
narcotics cases, by the desire of the police to allow an 
undercover agent, who is the compleining witness, to retain 
his anonymity so that he might gather evidence for other 
eases, unrelated to the one at hand. Counsel for the govern- 
ment in this case described the practice to the Pre-Trial 
Judge: 


The facts in this case, if Your Honor please, 
are that you have an under cover officer and 
the officer was here working under cover and, 
while working, his employment as an under - 
cover officer ended in September. He started 
working as an undercover officer, made pur- 
chases on April 11, May 2, and the last pur- 
chase on May 27, 1964. He continued but was 
ferreting out violations by other individuals 
and, finally, his use as an undercover officer 
for about six months had ended. On the 9th 
of September, I believe, he got an arrest 
warrent, not only for this defendant but for 
all other defendants and they proceeded on 

2 number of warrants...- (pre-trial Tr. 10) 


The delay here was not caused by the appellant in his 
efforts to avoid detection and arrest, since he had been 
arrested on another charge soon after the alleged May 27 
offense and was in fact a prisoner at Lorton Reformatory 


when brought before the United States Commissioner on Sept- 


ember 14, 1964. As government counsel stated: 


... they knew where he was put they wanted 

to get off the street the other individuals 
for whom they had arrest warrants and this 

defendant was in jail and they knew he was 

in jail.... (pre-trial Tr. 10-11). 
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Delay here also was not caused by the government's 
reasonable and dilligent efforts to gather additional 
evidence against the appellant. Such delay would be ac- 
ceptable and should be encouraged in order to avoid 
premature arrest and the procedural shortcuts that some- 
times ensue. 

Prejudice to the appellant here as a result of this 
purposeful delay is obvious. Menory of specific events, of 
chance encounters on a street corner, of three or four worcs 
spoken to an acquaintance, or of one's whereabouts at a 
certain time on a certain day cannot help but be dimmed, if 
not altogether lost, over a period of four to six months. 

It is such prejudice that the statute of linitations, itself, 
is designed to prevent. 

The testimony of the appellant aptly denonstrates this 
@ifficulty: (Tr. 147-48): 

DEFENSE COUNSEL: And cirecting your attention 
to the 11th day of April, 1964, do you know 
what you were doing on that date? 

APPELLANT: I can't recall. 

Q: Now, directing your attention to the 2nd 
day of May, 1964, do you recall what you aid 
on that cay? 

A: I can't recall. 

Q: And directing your attention to May the 
22nd (sic), 1964, do you have any recollection 
of what you were doing on that day, sir? 

A: No, that's too far back. I can't rerember. 

Apnellant was also unable to recall the identity of the 


two a@efense witnesses, who were discovered only from the 


este 


Governrent's case in chief (Tr. 149-50) 


DEFENSE COUNSEL: Do you know a man by the name 
of Riccardo Parks? 
APPELLANT: No, not by nane.... 
Q: Do you recall if you've ever seen him before 
today? 
A: 1 can't recall seeing hin, you know, to talk 
to hin or anything like that. I might have seen 
hir. in the street. 
Q@: Now, what about the other witness, Lloyd Gary? 
You saw hin today -- is that correct? 
TCG. 
Do you recall if you've ever seen hin prior 
today? 
Not to ny recollection, no. 


4& government witness also Ceronstrated a striking in- 
ability to recall incidents one day before anc one day after 
the last alleged offense (Tr. 170-71), evidently not a unique 
situation. Wilson v. United States, 118 U.S.App.D.C. 319, 
321-22, n. 2, 335 F.2d 982, 984-85, n. 2 (1963). 

Prejudice from loss of remory because of delay in bringing 
in bringing a case to trial has been well recognized: 

Prejudice may arise... from the nossible loss 
of witnesses by reason of faded renmory and 
inability to locate them. Petition of Provoo, 
supra at 198. 


& detailed description of the problems involved in 


eases such as these is given in the concurring opinion in 


Nickens, supra 116 U.S.App.D.C. at 343, 323 F.2a at 813: 


Since the addict is continually in possession 
of narcotics, proof of a new offense is easily 
cone by. As here, it is the practice for the 
police themselves to arrange for a sale to be 
nade. Arrangenents are often made through 

sone informant, an addict himself, who is work- 
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ing his peace with the police by entrapping 
fellow addicts. In this way narcotic arrests, 
as distinguished from arrests for other offenses, 
are shaped by the police, at a tine of their 
choice, against a suspect of their choice, 
before witnesses of their choice. Thus, the 
Governnent has alrost total control of the 
evidentiary situation.... But when delay in 
prosecution intervenes, this airtight trap 

ray blindly close on the wrong man. Error 
becomes more possible with each passing day, 
and a person caught by mistake in this airtight 
trap may indeed be helpless. 


Appellant's necessity and right to prepare his own 
defense should not be measured by the efficiency of a police 
undercover agent. The number and rate of convictions in 
such cases could be measurably increased by allowing the 
police agent to remain undiscovered until shortly before 
the five-year statute of limitations has run. Defendants in 
such a situation would be even more helpless in defending 
themselves than they are under the current practice. 

Although it has been recently held that delay to 
allow an undercover agent to complete his work did not 
violate a defendant's rights (Simmons v. United States, supra 
at 806), appellant believes the better rule would be to 


hold such delay prejudicial and violative of dué process and 


the right to a speedy trial when the undercover agent's 


subsequent activities are unrelated to perfecting the evidence 


against the particulcr defendant. 
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2. DELAY IN NOTIFYING THE APPELLANT OF 
ALL CHARGES TO BE BROUGHT AGAINST 
HIM UNTIL THE RETURN OF THE INDICT- 
MENT FURTHER VIOLATED APPELLANT'S 
RIGHT TO A SPEEDY TRIAL 


The second prejudicial, purposeful and oppressive delay 


occurred between appellant's first appearance before a U.S. 


Commissioner on September 14, 1964, and November 10, 1964, 


when appellant first learned from the Grand Jury indictment 
of the additional charges placed against him. 

When first brought before the U.S. Commissioner, ap- 
pellant was charged with a violation of 26 U.S.C. 8 +704(a) 
and § 4705(a), allegedly occurring on May 27, 1964. The 
preliminary hearing was continued until October 6, 1964 to 
allow appellant to obtain counsel. At the October 6 hearing 
probable cause was found on the charges made in the original 
complaint. 

The only evident reason for this calculated delay in 
informing appellant of the charges to be placed against him 
was to stifle, for as long as possible, appellant's efforts 
to prepare his own defense. It is perhaps significant that 
the offense charged at the preliminary hearing was the latest 
in time of the three charged in the indictment, thereby 
making the April 11 and May 2 alleged offenses even more 


remote in the appellant's memory. 
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C. DENIAL OF A FURTHER PRELIMINARY 
HEARING ON THE ADDITIONAL CHARGES 
BROUGHT IN THE INDICTMENT VIOLATED 
ZPPELLANT'S RIGHT TO DUE PROCESS _* 

The refusal of the Court below to allow a further pre- 
liminary hearing on the additional offenses and counts 
charged in the indictment, when coupled with the unnecessary 
and prejudicial delay in this case, amounted to a denial of 
due process. 

The general rule is that the United States Attorney 
has the option of either presenting the charge in the nature 


of an original before the Grand Jury or of bringing the 


individual, by way of complaint, pefore a United States 


Commissioner. 


In Blue v. United States, No. 18,401, decided October 
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29, 1964, p. 13, this Court held that a preliminary hearing 
has two purposes: to afford the accused. 


(1) an opportunity to establish that there is 
no probable cause for his continued detention, 
and thereby to regain his liberty and, possibly, 
escape prosecution, and (2) a chance to learn 
in advance of trial the foundations of the 
charge and the evidence that will comprise 

the government's case against him. 


a 


* With regard to this point appellant desires the Court to 
read pre-trial transcript pages 4-13 incl. and trial 
transcript pages 46-50 incl., 98-100 incl.,/ 104-108 incl., 
447-156 incl., 169-185 incl. and 190. 
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The necessity for discovery of the charges to be made 
against the appellant and their supporting evidence is 
particularly clear in this case. Because of the prejudicial 
delay between the commission of the last alleged offense and 
the initiation of prosecution and the ensuing virtually com- 
plete loss of memory by the appellant demonstrated above, 
the normal criminal Giscovery under Rules 16 and 17(c) of the 
Federal Rules of Criminal Procedure was shut off from the 
appellant and made completely inadequate for the purpose for 
which they were designed. 

Had a preliminary hearing been held on all nine counts, 
the appellant would have had the opportunity to cross-examine 


witnesses against him, to learn the identity of those who 


later appeared as defense witnesses, 19/ to introduce evidence 


and witnesses in his own behalf (Rule 7(c), Fed.R.Crim.Pro.) 
and to have a stenographic record of the proceedings. Wash- 


ington v. Clemmer, __ U.S.App.D.C. __, » 339 F.2d 715, 
717-18. 
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10/ This possibility was asserted at trial by defense counsel: 
" . the transactions of April 11 and May 2 were not pre- 
sented against the defendant before the United States 
Commissioner and prior to trial I had moved for a further 
preliminary hearing on these two transactions and pos- 
sibly during that hearing I would have learned the identity 
of this man" (Tr. 99). 
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That there is no right to confront and refute the 
witnesses, or to even learn the identity of possible defense 
witnesses, in the secret ex parte proceedings of a grand jury 
accentuates the critical nature of these rights at the pre- 
liminary hearing. Wilson v. Anderson, Misc. No. 2269, filed 
April 30, 1964, (Dissent of Chief Judge Bazelon to order of 
this Court denying petition for leave to appeal in forma 


pauperis.) 


CONCLUSION 


Appellant contends that the cumulative effect of error 


and delay in this case requires that the District Court 
verdict should be reversed and the case remanded with instruc- 
tions to dismiss the indictment; alternatively, appellant 
contends that the record in this case should be remanded 

for a determination of the reasonableness of the delay in 
charging appellant and its effects on the defense of the 

case. In the alternative, appellant contends that his con- 
victions in this case should be reversed and the case re- 


manded for a new trial. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Was appellant entitled to a preliminary hearing 
with respect to charges never sought to be used as a basis 
for restraining his pre-indictment freedom, where such 
charges were first lodged against him pursuant to indict- 
ment by a Grand Jury to which the charges were pre- 
sented as “originals”? 

2. Was appellant deprived of his constitutional rights 
to a speedy trial or to due process of law where the only 
showing of prejudice is appellant’s own statement that 
he does not remember what he did on the dates of the 
offenses charged, and the relevant sequence of events is 
as follows: 


(a) April 11, May 2 and May 27, 1964—offenses 
committed ; 

(b) September 9, 1964—complaint filed and war- 
rant obtained, with respect to the May 27 offense; 

(ec) September 14, 1964—warrant served on ap- 
pellant; 

(d) September 14, 1964—appellant taken before 
United States Commissioner, where preliminary hear- 
ing was continued until October 6 at appellant’s 
request ; 

(e) October 6, 1964—preliminary hearing held 
with respect to May 27 offense; 

(f) November 9, 1964—Grand Jury returns indict- 
ment with respect to offenses on all three dates; 

(g) November 10, 1964—indictment served on ap- 
pellant; 

(h) February 9, 10, 11 & 15, 1965—trial? 

3. Was it plain error, requiring reversal, for the trial 
judge to comment that the testimony of a drug addict 
should be “received with suspicion and acted upon with 
caution” and that an addict is “inherently a perjurer 
when his own interests are concerned,” where: 
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(a) The comment was given in the context of an 
instruction, requested by the defense and discussed 
with the judge, concerning the care with which in- 
former testimony should be received; 

(b) The judge had, four sentences previously in 
the charge, referred to a government witness as a 
“nareotic addict and informer” but had nowhere in 
his summary of the evidence or the charge referred 
to the defendant or any defense witness as an ad- 
dict or user of narcotics; 

(c) Defense counsel made no objection to the 
charge on this ground, though he objected to an- 
other aspect of the charge, and affirmatively ex- 
pressed his satisfaction with the exception of that 
other aspect; 

(d) The trial judge instructed the jury that they 
were “the sole judges of the facts” and “of necessity 
the sole judges of the credibility of witnesses”; and 

(e) The comment was brief and without prom- 
inence? 


Counterstatement of the case 


Constitutional provisions, statutes and rules involved 


Summary of argument 


Argument: 


I. Appellant was not entitled to a preliminary hearing 
on the charges presented to the Grand Jury as 
“originals” 

II. Appellant was not deprived of his right to a speedy 
trial or denied due process of law 

III. Appellant was not prejudiced by the comment of the 
trial judge concerning the credibility of narcotics 
addicts 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On September 9, 1964, Carl W. Brooks, a member of 
the Narcotics Squad, Metropolitan Police Department, 
filed a complaint and obtained a warrant charging ap- 
pellant with violations of 26 U.S.C. § 4704 (a) and § 4705 
(a), on May 27, 1965. On September 14, 1964, appellant 
was served with the warrant and taken before the United 
States Commissioner, who continued the preliminary hear- 
ing until October 6, 1964, at appellant’s request. On 
October 6, appellant was held for the action of the Grand 
Jury, which on November 9, 1964, returned a nine-count 
indictment charging violations of the federal narcotics 


(1) 
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laws. With respect to May 27, 1964, in addition to counts 
charging violations of 26 U.S.C. $$ 4704(a) and 4705 (a), 
as to which the preliminary hearing had been held, an 
additional count charged a violation of 21 U.S.C. $174. 
In addition to the foregoing three counts, the indictment 
charged three-count violations of the same statutory pro- 
visions on May 2, 1964, and April 11, 1964. In short, 
what is involved is a sale of narcotics on three dates, 
each sale being charged in familiar form as a violation 
of three separate sections. A copy of the indictment was 
served on appellant on November 10, 1964. 

On January 8, 1965, a pre-trial hearing was held be- 
fore Judge McGuire on appellant’s motions to dismiss the 
indictment for unreasonable delay in instituting prosecu- 
tion, and to require the Commissioner to hold a further 
preliminary hearing on the May 2 and April 11 offenses. 
Both motions were denied (Pre-Trial Tr. 12, 13). 

Trial began February 9, 1965 and concluded with a 
jury verdict of guilty on all nine counts on February 15. 
The principal government witness was Carl W. Brooks, 
a private on the Narcotics Squad. Brooks testified that 
he was selected for undercover work on February 17, 
1964, two weeks after joining the Metropolitan Police De- 
partment (Tr. 21-22). Brooks had previously been an 
officer on the Baltimore Narcotics Squad (Tr. 20-21). 
He worked undercover for the Metropolitan Police Nar- 
cotics Squad for about six months and in early September 
got warrants for a number of offenses uncovered as a 
result of his work (Pre-Trial Tr. 10). Brooks himself 
had been the purchaser of the nareoties involved in each 
transaction giving rise to charges against the appellant 
(Tr. 6-8, 12-13, 15-17). Additional government witnesses 
during the case-in-chief were Detective Somerville and 
Private Bush of the Narcotics Squad, who had no per- 
sonal knowledge of the sale transactions but were involved 
in the custody of the narcotics (Tr. 52-60, 68-74), and the 
United States Chemist, Mr. Steele, who gave the results 
of his analysis of the substances furnished him (Tr. 82- 
92). 
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Defense witnesses included Lloyd Gary, Ricardo Parks 
and the appellant. Gary and Parks were located after 
the trial judge held a hearing out of the presence of the 
jury, obtained information from Officers Somerville and 
Brooks, and solicited the assistance of the Assistant 
United States Attorney. The trial was postponed for a 
full day to allow defense counsel time to locate and inter- 
view the witnesses (Tr. 98-114). 

Gary, located under indictment in the D. Jail (Tr. 
119), disputed Officer Brooks’ testimony (Tr. in that he, 
Gary, had been present at a sale transaction on May 27, 
1965 (Tr. 126). Parks, then under indictment himself in 
a narcotics case developed by OMcer Brooks (Tr. 119), 
disputed Brooks’ version (Tr, 12) placing Parks on the 
scene during the May 2 sale by appellant (Tr. 185-36). 
Appellant stated that he first learned of some of the 
charges eventually placed a rainst him in September 1964 
but did net learn of the others until he received 2 copy 
of the indictment (Tr. 148-49). He admitted being a 
user and an addict but denied ever selling nareoties (Tr. 
149, 155-56), while characterizing Ernest Tomlinson, the 
government’s only rebuttal witness other than Officer 
Brooks, as a user and seller of narcoties (Tr. 150). Ap- 
pellant denied knowing Gary or Parks (Tr. 149-50) and 
stated he could not recall what he was doing on the dates 
of the sales of narcotics giving rise to the indictment 
(Tr. 147-48). 

Ernest Tomlinson, whom Officer Brooks had placed on 
the scene of the April 11 and May 2 narcotics trans- 
actions !Tr. 7-8, 12), testified in rebuttal for the govern- 
ment. ae testimony substantially corroborated that of 
Brooks (Ti, 156-61). Tomlinson admitted he had used 
narcoti¢s ub de nied ever selling them (Tr. 163). 

Just prior to the closing arguments of counsel, while 
the jury was absent, the following colloquy occurred be- 
tween Judge Pine and appellant’s trial counsel: 


THE COURT: .... Mr. Garber, do you wish me 
to instruct the jury on informer testimony, the ne- 
cessity for scrutinizing it with care? 
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MR. GARBER: Yes, Your Honor, I was going 
to make that request. 

THE COURT: If I do, bear in mind that you 
have offered witnesses who are also narcotics ad- 
dicts but not informers. 

MR. GARBER: That is correct. 

THE COURT: It might cut both ways. 

MR. GARBER: I realize that, Your Honor, but I 
think that the instruction will be wise in this case. 

THE COURT: All right. 

MR. GARBER: In view of the fact that I don’t 
consider my own witnesses as informers. 

THE COURT: But they are addicts. 

MR. GARBER: Well, the defendant, likewise, has 
committed | sic] addiction. 

THE COURT: I just wanted to be sure so there 
will be no misunderstanding. 

MR. GARBER: No, Your Honor, it is a question 
of tactics. 

THE COURT: I know that. 

MR. GARBER: And my judgment—I would re- 
quest the instruction even though there is that danger 
of repercussion, but I think— 

THE COURT: I will give it. 

Bring the jury in. (Tr. 195-96). (Emphasis 
added. ) 


The court, in summarizing the testimony, mentioned 
that of Gary and Parks but did not characterize either 
of these defense witnesses as an addict or user of nar- 
cotics (Tr. 205). No reference was made to appellant’s 
testimony that he was an addict or user (Tr. 204-05). 
There was, however, a reference to Tomlinson, the gov- 
ernment witness, as “a narcotics addict and informer,” 
followed two sentences later by the following admonitory 
instruction: 


You should scrutinize the testimony of a paid in- 
former closely for the purpose of determining wheth- 
er it is colored in any way so as to place guilt upon a 
defendant in furtherance of his own interest. 
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It is recognized that a drug addict is inherently a 
perjurer when his own interests are concerned and 
his testimony should be received with suspicion and 
acted upon with caution (Tr. 200). 


The court also instructed the jury that they were “the 
sole judges of the facts” and “of necessity the sole judges 
of the credibility of witnesses” (Tr. 198). 

At the close of the instructions the court called for any 
objections. Mr. Garber expressed concern over the use 
of the term “legislative presumption” but otherwise ex- 
pressed satisfaction with the instructions (Tr. 211-12). 

Appellant’s pre-trial motions were renewed at the be- 
ginning of the trial (Tr. 3) and again at the close of all 
the evidence (Tr. 190). They were denied both times. 


CONSTITUTIONAL PROVISIONS, STATUTES AND 
RULES INVOLVED 


The Fifth Amendment to the United States Constitu- 
tion provides, in pertinent part: 


No person shall be. . . deprived of life, liberty, or 
property, without due process of law... . 


The Sixth Amendment to the Constitution provides, in 
pertinent pait: 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial... . 


Title 21, § 174, United States Code, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall 
be imprisoned not less than five or more than twenty 
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years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as de- 
termined under section 7237(c) of the Internal Rev- 
enue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and, in ad- 
dition, may be fined not more than $20,000. 

Whenever on trial for a violation of this subsec- 
tion the defendant is shown to have or to have had 
possession of the narcotic drug, such possession shall 
be deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 

For provisions relating to sentencing, probation, 
ete., see section 7237(d) of the Internal Revenue 
Code of 1954. 


Title 26, $4704(a), United States Code, provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotics drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
son in whose possession the same may be found. 


Title 26, § 4705(a), United States Code, provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 


Rule 5(a), Federal Rules of Criminal Procedure, pro- 
vides: 


An officer making an arrest under a warrant is- 
sued upon a complaint or any person making an ar- 
vest without a warrant shall take the arrested per- 
son without unnecessary delay before the nearest 
available commissioner or before any other nearby 
officer empowered to commit persons charged with 
offenses against the laws of the United States. When 
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a person arrested without a warrant is brought be- 
fore a commissioner or other officer, a complaint 
shall be filed forthwith. 
Rule $(a), Federal Rules of Criminal Procedure, pro- 
vides, in pertinent part: 

Upon the request of the attorney for the govern- 
ment the court shall issue a warrant for each de- 
fendant named in the information, if it is supported 
by oath, or in the indictment... . 


Rule 30, Federal Rules of Criminal Procedure, pro- 
vides, in pertinent part: 

No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. 

Rule 48(b), Federal Rules of Criminal Procedure, pro- 
vides: 


If there is unnecessary delay in presenting the 
charge to a grand jury or in filing an information 
against a Cefendant who has been held to answer 
in the district court, or if there is unnecessary delay 
in bringing a defendant to trial, the court may dis- 
miss the indictment, information or complaint. 


Rule 52, Federal Rules of Criminal Procedure, pro- 
vides: 

(a) Harmless Error. Any error, defect irregu- 
larity or variance which does not affect substantial 
rights shall be disregarded. 

(b) Plain Error. Plain errors or defects affect- 
ing substantial rights may be noticed although they 
were not brought to the attention of the court. 
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SUMMARY OF ARGUMENT 


I 


The government may, under the provisions of the Fed- 
eral Rules of Criminal Procedure, present matters to the 
Grand Jury as “originals,” and when it chooses to do so 
there is no requirement, constitutional or otherwise, that 
a preliminary hearing be held. In any event, the action 
of the trial judge in postponing the trial for a day and as- 
sisting defense counsel in obtaining the only witnesses 
shown by the government’s case to be significantly in- 
volved in the criminal transactions effectively cured any 
prejudice which may have been created by the denial of 
appellant’s request for a preliminary hearing. 


II 


Appellant was not denied his right to a speedy trial or 
to due process of law under the circumstances of this 
ease. This Court and other Courts have affirmed convic- 
tions in similar cases involving longer delays than those 
found here. The delay in initiating the criminal proceed- 
ings in this case arose because of the necessity of pro- 
tecting the work of an undercover police officer. When 
the undercover work of this officer was completed, the 
prosecution was pursued with diligence. The use of under- 
cover police officers, as an alternative to addicted in- 
formers, is a reasonable and desirable practice, and de- 
lays caused by this practice, if not unduly long, should 
not be considered oppressive or unfair. 
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Considering the specific circumstances of this case, the 
trial judge’s comment upon the credibility of narcotics 
addicts was not prejudicial to appellant, although it was 
prejudicial to the government. The comment occurred as 
part of an instruction requested by defense counsel, and 
counsel expressed satisfaction with that portion of the 
instructions. To reverse for an error of these proportions, 
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considering the entire case as a whole and the instructions 
as a whole, would emasculate that portion of Rule 30 
which requires that objections to instructions be made 
before the jury retires to deliberate if error is to be 
assigned relating to the instructions. 


ARGUMENT 


I. Appellant was not entitled to a preliminary hearing 
on the charges presented to the Grand Jury as “orig- 
inals.” 


(Pre-Trial Tr. 1-13; Tr. 98-114) 


Appellant contends that he should have been given a 
preliminary hearing on certain charges which had not 
been explored at a preliminary hearing. This argument 
cannot, of course, be advanced with respect to counts 
seven and eight of the indictment, which had been the 
subject of a preliminary hearing. Furthermore, the argu- 
ment is plainly without merit as to count nine, which, 


while it derives from a statutory section (21 U.S.C. 
$174) not mentioned in the proceedings before the Com- 
missioner, stems from the same transection on May 27 
and is proved by the same evidence adduced with respect 
to counts seven and eight. 

Different considerations apply to the first six counts of 
the indictment, which involve the April 11 and May 2 of- 
fenses. No reference to these charges was made at the 
time of the preliminary hearing, and it appears that ap- 
pellant had no knowledge of them until he was served 
with a copy of the indictment on November 10, 1964. 
These charges were presented to the Grand Jury as “orig- 
inals.” 

There is no constitutional requirement that a defendant 
be afforded a preliminary hearing. Clarke v. Huff, 73 
App. D.C. 351, 119 F.2d 204 (1941); Barrett v. United 
States, 270 F.2d 772 (Sth Cir. 1959); United States ex 
rel. Dilling v. McDonnell, 1380 F.2d 1012 (7th Cir. 1942). 
The Sixth Amendment requirement that appellant be in- 
formed of the “nature and cause of the accusation” hav- 
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ing been satisfied by the adequately-worded indictment, 
appellant’s asserted right to a preliminary hearing on the 
first six counts must rest on a sub-constitutional founda- 
tion. 

No such foundation can be constructed from the Federal 
Rules of Criminal Procedure or from decisions construing 
provisions for a preliminary hearing. Rule 5(a), govern- 
ing proceedings before commissioners, imposes a require- 
ment to take an accused before a commissioner only upon 


An officer making an arrest under a warrant is- 
sued upon a complaint or any person making an ar- 
rest without a warrant.... (Emphasis added.) 


When Rule 5(a) is read in parallel with Rule 9(a), 
which provides for warrants to be issued upon an infor- 
mation or indictment, it is clear that the Rules do not con- 
template that a person charged only after indictment by a 
Grand Jury be taken before a commissioner. 

The federal courts have uniformly held that there is 
no right to a preliminary hearing with respect to charges 
reduced to indictment where the charges have not been 
used to restrain the accused’s pre-indictment freedom. 
See, e.g., Clarke v. Huff, supra; United States v. Shields, 
291 F.2d 798 (6th Cir. 1961); Barrett v. United States, 
supra; United States ex vel. Bogish v. Tees, 211 F.2d 69 
(3d Cir. 1954). Indeed, even where the accused is ar- 
rested on a warrant issued upon a complaint, or without 
2 warrant, and the preliminary hearing is continued, 
there is no right to a preliminary hearing if, prior to such 
hearing, the Grand Jury returns an indictment. See, ¢.g., 
United States v. Lucas, 13 F.R.D. 177 (D.D.C.), aff’d, 91 
U.S. App. D.C. 278, 201 F.2d 183 (1952); Byrnes v. 
United States, 327 F.2d 825 (9th Cir.), cert. denied, 377 
U.S. 970 (1964); Barber v. United States, 142 
F.2d 805 (4th Cir.), cert. denied, 322 US. 741 
(1944); Garrison v. Johnston, 104 F.2d 128 (9th 
Cir.), cert. denied, 308 U.S. 553 (1939). The rationale 
of these decisions is that the purpose of the preliminary 
hearing is to determine the sufficiency of the evidence for 
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holding the defendant until the Grand Jury can act. See 
the opinion of Parker, C.J., in Barber v. United States, 
supra. The Supreme Court recently acknowledged the 
mooting of a preliminary hearing’s purpose by the pre- 
hearing return of an indictment by a Grand Jury. Jaben 
v. United States, 14 L.ed.2d 345, 350 (1965). If there 
were any question concerning appellant’s claim to a pre- 
liminary hearing, it was settled by Crump v. Anderson, 
No. 19,071, decided June 15, 1965, in which this court 
unequivocally denied any right to a post-indictment hear- 
ing. 

Blue v. United States, U.S. App. D.C. ——, 342 
F.2d 894 (1964), cert. denied, 380 U.S. 944 (1965), 
whatever its impact upon the scope of preliminary hear- 
ings required to be held and upon the method of insuring 
representation by counsel for accused at such hearings, 
does not focus upon the question involved in this appeal. 
Here the question is whether a preliminary hearing is 
required at all; in Blue, the question was the procedure 
to be followed in a concededly-required appearance before 
the commissioner. Both in Blue and in Washington v. 
Clemmer, U.S. App. D.C. , 889 F.2d 715 (1964), 
there is language suggesting that the purpose of a pre- 
liminary hearing is dual: determining probable cause and 
providing a discovery device for the accused. Doubtless 
defense counsel, except in quite weak cases, value the 
opportunity to exploit the latter more than they do the 
chance to attack the former. But the premise that a 
preliminary hearing is largely discovery-oriented is not 
supported by the Federal Rules of Criminal Procedure 
or by prior federal practice. See Crump v. Anderson, 
supra. 

Perhaps, if one treats a trial as a search for truth, 
arguments can be advanced supporting the desirability of 
preliminary hearings in all criminal cases. Any such 
change, however, should be keyed to a review of discovery 
practices generally if a constructive sequence of analysis 
and synthesis is to be permitted to develop new ap- 
proaches. The solution to such questions, in deference to 
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the acquiescence of Congress in the present set of Rules 
of Criminal Procedure, must come through properly 
drafted, debated and submitted amendments to the pres- 
ent rules. See the statement of Judge Burger in Wash- 
ington v. Clemmer, supra at 725; Crump v. Anderson, 
supra. 

In any event, even a finding that a preliminary hearing 
should have been allowed does not compel a finding that 
a conviction should be reversed. Cf. Shelton v. United 
States, U.S. App. D.C. , 3843 F.2d 347 (1965). 
Here the trial judge put the case over a day, solicited in- 
formation from Officers Brooks and Somerville, and sought 
the cooperation of the Assistant United States Attorney in 
order to make available to defense counsel the only wit- 
nesses shown to have any knowledge of the transactions 
involved (Tr. 98-114). Under these circumstances, it 
does not appear that the failure to provide a preliminary 
hearing was prejudicial. Cf. Shelton v. United States, 
supra. 


II. Appellant was not deprived of his right to a speedy 
trial or denied due process of law. 


(Pre-Trial Tr. 1-18; Tr. 20-22, 46-50, 147-48) 


This case, like others this Court has reviewed in recent 
months, presents a situation peculiar to narcotics offenses 
—the delay in initiation of prosecution which results 
when an undercover police officer continues his undercover 
work for a period of several months and then, “breaking 
cover,” applies for warrants or otherwise initiates the 
prosecution of offenses revealed by his undercover ac- 
tivities. Appellant, following the lead of numerous prede- 
cessor narcotics offenders, asks that the court turn this 
delay into an immunity from prosecution, asserting that 
he has been denied the right to a speedy trial and to due 
process of law. 

So far as the speedy-trial question is concerned, there 
is little in the way of authority to support appellant’s 
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position. Two cases are the mainstay of appellant’s argu- 
ment on this point: Petition of Provoo, 17 F.R.D. 183 (D. 
Md.) aff'd sub nom. United States v. Provoo, 350 US. 
857 (1955), and Taylor v. United States, 99 U.S. App. 
D.C. 183, 288 F.2d 259 (1956). Without reciting the 
details of either case, it may be fairly said that the 
situation in Provoo was bizarre and that in Taylor, in- 
volving a delay of over three years between offense and 
indictment and six years between offense and trial, ex- 
treme. Neither supports the proposition that a delay such 
as that involved here—where the maximum delay, that 
between the April 11 offense and November 10 service of 
indictment, was seven months—entitles an accused to 
dismissal under the provisions of Rule 48(b). 

Neither of those cases suggests that mere delay in the 
initiation of prosecution, without some element of oppres- 
siveness, can be the basis for a dismissal under Rule 48 
(b), whether that dismissal be sought on speedy-trial or 
due-process grounds. This court has previously held, in a 
case involving a delay of eight months between offense and 
initiation of prosecution, that such a delay was not a 
proper basis for a Rule 48(b) dismissal. Nickens v. United 
States, 116 U.S. App. D.C. 338, 323 F.2d 808 (1963). 
A number of post-Nickens cases have considered substan- 
tially the same question, and rejected arguments like 
those made here. E.g., Wilson v. United States, 118 US. 
App. D.C. 319, 335 F.2d 982 (1964) (six months between 
offense and arrest; appellant there, like appellant Godfrey 
here, claimed a lack of memory of events on the day of the 
offense); Hardy v. United States, U.S. App. D.C. 

343 F.2d 233 (1964), cert. denied, —— US. 
(April 26, 1965) (delay of approximately eight months 
between offense and arrest); United States v. Wilson, 
342 F.2d 782 (2d Cir. 1965) (delay of 3's months be- 
tween offense and obtaining of warrant, with an addi- 
tional 414 months until accused’s arrest) ; United States 
v. Simmons, 338 F.2d 804 (2d Cir. 1964) (eleven months 
between offense and indictment, detainer lodged against 
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accused, who was in hands of state authorities, six months 
after indictment). 

Faced with such authority, appellant offers simply the 
action of this Court in remanding certain cases for deter- 
minations by the trial court concerning the delay. See 
Appellant’s Brief, page 28. Here the pretrial hearing in- 
volved a determination that, under the circumstances 
here, there was no basis for dismissal, with the judge who 
presided at the pretrial indicating an awareness of the 
factors which should influence his judgment in action on 
the motion (Pre-Trial Tr. 4-12). This matter having 
been reviewed at the pretrial hearing, with a denial of 
the motion, there is no basis under the authorities for 
determining that there was an unreasonable delay, or an 
oppressive or deliberate delay. See Smith v. United States, 
118 U.S. App. D.C. 38, 331 F.2d 784 (1964). The right 
to a speedy trial is a relative one, not determined by 
mechanical time formulas. Reece v. United States, 337 
F.2d 852 (5th Cir. 1964). It is relative; it depends upon 
the circumstances; it does not “preclude the rights of 
public justice.” Beavers v. Haubert, 198 U.S. 77, 87 
(1905). 

Appellant’s due-process argument similarly misses the 
mark. His claim is simply that the passage of time has 
dimmed his memory, making it more difficult for him to 
construct an alibi defense or otherwise attack the govern- 
ment’s version of what happened on the three dates in- 
volved. Our system of criminal justice is, unhappily, an 
imperfect one. There must be a balancing of practical 
considerations of law enforcement against other desider- 
ata. Incarcerated defendants may be less able than those 
who are free on bond to secure witnesses; witnesses may 
be reluctant, or purposely forgetful; the impoverished 
defendant will not be able to marshal the resources of 
the more fortunately endowed defendant. There is no 
authority for holding that such ripples of imperfection in 
a system which contains many significant protections 
for an accused result in a deprivation of due process. Nor 
should the delays here involved provide a basis for free- 
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ing those accused of criines trom any prosecution. There 
is here no showing of a defect which necessarily pre- 
vents a fair trial and unduly prejudices appellant. See 
Lisenba v. California, 314 U.S, 219, 286 (1941) ; United 
States ex rel. Von Cseh v. Fay, 813 F.2d 620 (2d Cir. 
1963) ; Petition of Sawyer, 229 F.2d 805 (7th Cir.), cert. 
denied, 351 U.S. 966 (1956). 

Principle, no less than authority, supports the reasona- 
bleness of the practice which led to appellant’s indictment 
and conviction. Narcotics offenses, especially the sale of 
narcotics, present difficult problems to law-enforcement 
officials. Unlike crimes directly prejudicial to persons or 
property, these offenses are “quiet crimes.” All society 
is the complaining witness, while those who suffer di- 
rectly from the narcotics trade, the unfortunate addicts, 
have no desive, because of their dependence upon nar- 
cotics, to point an accusatory finger at their source of 
supply. Law enforcement officials must, of course, deal 
with these “quiet crimes” within the framework of the 
Fourth Amendment’s prohibition of unreasonable searches 
and seizures. Their job is not an easy one. 

In order to “make cases.” it has been necessary to turn 
to informers, many of whom are addicts, few of whom, 
it may be assumed, offer their services out of a sense of 
community responsibility. Another approach has been to 
use rookie policemen as undercover operatives, who in- 
sinuate themselves into the narcotics community and be- 
come, as Officer Brooks became here, the buyer in nar- 
coties transactions. It goes without saying that secrecy 
is a necessary element of such undercover work, and it 
is from the need for secreey that the delays challenged 
here arise. Appellee submits that, so long as these delays 
are kept within reasonable bounds, as they were here, and 
prosecutions are promptly instituted once the officer breaks 
cover, the courts should aecept the problems which under- 
cover practices cause as tolerable imperfections. consistent 
with the “rights of public justice.” It is better to have 
the testimony of a police officer as the basis for nareoties 
prosecutions than to be forced to rely almost exclusively 
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upon addicted informers. The price to be paid for the 
higher reliability and credibility of such testimony is 
necessarily some delay in the institution of prosecutions. 


III. Appellant was not prejudiced by the comment of 
the trial judge concerning the credibility of nar- 
cotics addicts. 


(Tr. 149, 155-56, 163, 195-96, 198, 200, 204-05, 211- 
12) 


Appellant contends that the comment of the trial judge, 
given in the context of the “informer instruction,” was 
plain error requiring reversal. Appellee does not contend 
that the statement concerning the credibility of an addict 
is medically or legally correct. Nor does appellee contest 
the general principles stated in Appellant’s Brief con- 
cerning the role of the trial judge in commenting upon 
credibility. Appellee does contest the conclusion that, 
under the particular facts of this case, the comment con- 
stituted plain error. A question of this kind necessarily 
turns upon an examination of the language used in the 
context of the judge’s entire instructions and the evi- 
dence previously introduced. 

In this case, appellant’s trial counsel affirmatively 
sought an instruction on informer testimony, and engaged 
in a dialogue with the trial judge, set forth in full in the 
Counterstatement, supra, concerning this instruction. The 
trial judge indicated that he would give such an instruc- 
tion. Apart from the informer instruction, there was no 
special discussion of the contents of the instructions to 
be given. 

There had been testimony by appellant that he was an 
addict. The government informer, Tomlinson, had also 
admitted previous use of narcotics. No other witness had 
been identified as a user of narcotics. It was against this 
background of testimony that the court first characterized 
Tomlinson as “a narcotics addict and informer,” followed 
almost immediately by an instruction concerning the close 
serutiny to be accorded informer testimony and the com- 
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ment, now sought to be made reversible error, that “a 
drug addict is inherently an informer when his own 
interests are concerned.” No reference to the appellant 
or his witnesses as addicts was made during either the 
judge’s summary of the evidence or his instructions. Cer- 
tainly, under these circumstances, the aspersions cast 
upon the credibility of addicts focussed solely upon the 
government’s informer. Prejudice, if it existed, was to 
the government. 

In this setting, appellant’s reliance on Allison v. United 
States, 160 U.S. 208 (1895), Smith v. United States, 161 
U.S. 85 (1896), and Hickory v. United States, 160 U.S. 
408 (1896), is misplaced. Each of those cases involved 
strong, unequivocal and damaging comments by the trial 
judge upon the credibility of either the defendant of his 
witnesses. None of the comments condemned there can 
fairly be said to compare with the mild passing comment 
here attacked. 

Those cases differ from this in another, and in ap- 
pellee’s view, an important aspect. In each of them the 
instruction complained of was sufficiently called to the 
attention of the trial judge so that he had an opportunity 
to make any corrections he deemed necessary. In this 
ease, on the contrary, appellant’s experienced trial coun- 
sel, after requesting an informer instruction, discussing 
its pros and cons with the trial judge, and branding his 
decision to seek it a matter of tactics, failed to make any 
objection to the comment given as a part of that instruc- 
tion concerning the credibility of addicts and affirmatively 
approved the instructions given, subject to another objec- 
tion not urged on appeal. 

Appelee concedes the value of the plain error rule as an 
instrument of justice, but urges that the harmless error 
rule and the provisions of Rule 30 requiring objections 
to instructions are also instruments of justice. Crimi- 
nal defendants should not be held to ratify the errors of 
their counsel if it appears that there is a danger of in- 
justice. If, however, a defendant is not to be bound by 
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absence of objection on the part of experienced counsel, on 
a matter which involves so speculative a harm as that 
here presented, Rule 30 must be considered a dead letter. 
Indeed, the wise course of counsel who perceives an argu- 
able flaw in the trial judge’s instructions, but who assesses 
the chances of an acquittal as slight even if correcting 
instructions are given, is to keep quiet and save the error, 
free from any deterrent which Rule 30 might on its face 
be thought to provide. This is exactly the situation, in- 
volving a gamesmanship view of criminal trials fraught 
with pitfalls, which Rule 30 was designed to correct. See 
the dissenting opinion of Judge Danaher in Jackson v. 
United States, No. 18,344, decided June 4, 1965. 

Appellee submits that the particular facts of this case 
present a compeling basis for a just and necessary appli- 
eation of Rule 30 and the harmless error provisions of 
Rule 52(a). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 

Victor W. CAPUTY, 

Rogert E. JORDAN, III, 

Assistant United States Attorneys. 
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ARGUMENT 


A. TRIAL COURT'S INSTRUCTION TO THE 
JURY CONCERNING THE CREDIBILITY 
OF DRUG ADDICTS CONSTITUTED PLAIN 
AND REVERSIBLE ERROR 


In its brief, the Appellee, by indirection, concedes 
that the Trial Court's instruction on the credibility of 
drug addicts was "medically" and "legally" incorrect. The 
government argues, rather, that the erroneous instruction 
was pointed towards its informer witness (Tomlinson) and 
thus was not "plain error" affecting the substantial 
rights of this Appellant. The Appellee's conclusion 
strains credulity, but even if correct, it does not offset 
the magnitude of the error resulting to this Appellant. 

The Appellee contends that the erroneous instruction 
was directed towards its witness because it allegedly 
came within the context of an "informer instruction" 
which had been solicited by the parties during the course 
of a bench conference. Appellant submits that the errone- 
ous instruction was not, and could not have been authorized 
at a bench conference. Furthermore, a clear reading of 
the Court's comment does not support the contention that 
it was given within the context of an informer instruction 


since it was followed immediately by another instruction, 


although unrelated in content, concerning the defendant: 


ye 


It is recognized that a drug addict is 

inherently a perjurer when his own inter- 

ests are concerned and his testimony 

should be received with suspicion and act- 

ed upon with caution. 

Now this defendant, as all defendants, 

enters this.... (emphasis supplied) 
Moreover, the comment "...when his own interests are con- 
cerned..." identifies, without 2 doubt, the defendant as 
the object of the instruction (see pages 17 and 18, inclu- 
ding footnote 3, of Appellant's Brief). 

Assuming arguendo, that the erroneous instruction 
affected the testimony of witness Tomlinson the same as it 
did the testimony of the defendant, then, in this unlikely 
event, only a corroborating witness for the government was 
destroyed, whereas the affirmative case for the defendant 
was annihilated thereby. 

Appellant reasserts the cases of Hardy v. United States, 

U.S.App.D.C. , 335F2d 288 (1964); and Belleci_v. United 
States, 87 U.S.App.D.C. 274, 184 F.2d 394, 24 ALR2d 881 (1950); 
and related points as urged upon this Court in his original 
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1/ The Appellee does not "..contest the general principles 
stated in Appellant's Brief.." concerning the role of a 
Trial Judge, for which the cases of Allison v. United 
States, 160 U.S. 203(1895); Smith v. United states, 161 
U.S. $5 (1896); and Hickory v. United States, 160 U.S. 
408 (1896); among others, were cited (see pages 16 and 
17 of Appellee's Brief). No further discussion of 
those points, therefore, is given at this time. 
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B. DELAY BETWEEN OFFENSE AND PROSECU- 
TION VICLATED APPELLANT'S RIGHT TO 
DUE PROCESS OF LAW AND TO A SPEEDY 

TRIAL 


In Ross v. United States, No. 17,877, decided June 30, 
1965, this Court held that delay between offense and prose- 
cution could be violative of a defendant's right to due pro- 
cess of law. 

The Ross case, which came down too late to be consid- 
ered by appellee in his written brief, can be distinguished 
from the present case only in that the evidence in Ross con- 
sisted of the uncorroborated testimony of a police under- 


cover agent. In the instant case, the undercover agent's 


testimony was buttressed only by a paid informer who was re-~ 


leased from jail after serving two months of a one-year 
sentence so that he could work for the police (Tr. 184). 
The government's opinion of the value of the testimony of 
this unreliable witness is demonstrated by the fact that he 
was not brought into court during the government's case-in- 
chief, but was used only as a last resort to corroborate the 
undercover agent's testimony. 

Appellant maintains that the use of the questionable 
testimony of a paid informer released from jail for this 
purpose should not be sufficient to cure the violation of 


due process which arises from the delay between offense 


and initiation of prosecution. 

Appellant recognizes that there is a clear public in- 
terest in controlling the illegal use of narcotics. There 
are few things as physically and socially deleterious as 
addiction to and traffic in narcotic drugs. The regrettable 
chain whereby the unfcrtunates in the grip of addiction must 
sell drugs tc others or engage in cther forms of crime to 
support their expensive habit is weli known. 

The solution to this serious problem, however, lies not 


in the current practice whereby completely untrained police- 


men 2/ are sent out into the underworld for the better part 


of a year to gather evidence against huge numbers of defend- 

ants. Even experienced and legally sophisticated officers often 

have difficulty in gathering valid evidence in narcotics cases. 

This practice encourages the use of unreliable informers; 

makes possible the employment of manufactured evidence; and 

usually leaves the unfortunate defendant completely at the 

mercy of the government and unable to prepare his own defense. 
The answer te this problem cannot be found by nodding at 


these mere "ripples of imperfection" in our system of justice, 


2/ In Ross, supra, the undercover agent had been 2 member of 
the police force for only 13 days before he began his 
underground service; in this case, the agent was a veteran 
of 14 days service with the Metropolitan Police Department, 
although he had previously served on the Baltimore Police 
Department. 


accepting the police department's explanation that their 
budget will not permit full compliance with the Bill of 
Rights. 

The answer lies rather in requiring more efficient 
pelice practices, such as more and better trained police- 
men; closer surveillance and patrol of areas whaxe there 
is a high incidence of narcotics violations; identification 
and treatment rather than imprisonment of known addicts: 
and the use of highly trained undercover agents to dis- 
cover and apprehend narcotics "wholesalers" and suppliers 
who do not use drugs but make huge profits from illegal 


narcotics traffic. 


C. DENIAL OF A FURTHER PRELIMINARY 
HEARING ON THE ADDITIONAL CHARGES 
BROUGHT IN THE INDICTMENT VIOLATED 
APPELLANT'S RIGHT TQ DUE PROCESS 
In his facile dismissal of appellant's Constitutional 


right to a further preliminary hearing, appellee ignores 


the highly prejudicial and oppressive tactics of the 


government in using an inadequate preliminary hearing as 


an offensive weapon against the appellant. 

At his preliminary hearing in this case, appellant was 
informed of only one of three offenses later charged in the 
Grand Jury indictment. The purpose of this calculated act 


was to keep appellant and his counsel ignorant of the charges 


to be faced at trial and to deley, for as long as possible, 
preparation of an adequate defense. Evidence of the govern- 
ment's intent is shown by the fact that the offense charged 
the preliminary hearing was the latest in time of the three 
charged in the indictment, thereby dimming even further 
appellant's memory of the events surrounding the two earlier 
alleged offenses. 

Had an adequate preliminary hearing been held on all of 
the charges appellant was to face at trial, he would have at 
least have had an opportunity to learn the identity of the 
two defense witnesses who were discovered only from the 
government's case-in-chief. Appellant might also have had 
an opportunity through cross-examination and introduction 
of evidence to refute a finding of probable cause, even 
after the return of the indictment. 

In Blue v. United States, U.S.App.D.C. 

342 F.2d 894, 899 (1964), this Court stated: 

We do not believe, however, that the mere 
existence of an indictment renders academic 
any defects in the Commissioner's proceed- 
ings or necessarily insulates those defects 
from judicial correction. Such a proposi- 
tion is, we believe, incompatible with the 
importance which Congress, in this jurisdic- 
tion at any rate, has attached to these pre- 
liminary proceedings and to the participation 


cf counsel in them. 


In his brief, appellee misconstrues the issue and asserts 


only that there is no Constitutional right tc a preliminary 


hearing. Appellee states: "Here, the questicn is whether a 
preliminary hearing is required at all... (Appellee's brief, 
p. 11) Appellee does not discuss at all the effect cf a 
deliberately faulty preliminary hearing calculated to hamper 
the defendant in preparing his defense and tc mislead him 
intc believing he is tc face charges of lesser gravity. 

In all but one of the cases cited by appellee in sup- 
port of his argument, no preliminary hearing was ever held. 
As authority to settle "any question condarting apeeiient's 
claim," appellee cites Crump v. Anderson, No. 19,071, deci- 
ded by this Court on June 15, 1965. In Crump, a case invol- 
ving first degree murder, no preliminary hearing was held 
and defendant was well aware of the charge he wins to face 
and the surrounding circumstances. 

Curiously enough, appellee cites the one case in which 
a preliminary hearing was held as authority for the. proposi- 
tion that "even a finding that a preliminary hearing should 
have been allowed does not compel a finding that a convic- 
tion should be reversed" and that "it does not appear that 
the failure to provide a preliminary hearing was pre judicial." 
Cf, Shelton v. United States, ___—*U.S.App.D.C. es 343 
F.2d 347 (1965). In Shelton, this Court decided only that 


the lack of counsel at a preliminary hearing did not neces~ 


sarily invalidate a subsequent conviction at trial after 


indictment. 


CONCLUSION 


For the reasons set forth above and in his initial 
brief, appellant contends that the cumulative effect of 
error and delay requires that the conviction in the Dis- 


trict Court should be reversed and the case remanded with 


instructions to dismiss, and for such other relief as may 


appear to this Court to be necessary and just. 


Respectfully submitted, 


/s/ David C. Niblack 


/s/ Arthur J. Whalen, Jr. 


Attorneys for Appellant 
(Appointed by this Court) 
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I hereby certify that I have served a copy of the fore- 
going Reply Brief for Appellant upon the United States at- 
torney, United States Court House, Washington, D.C., on 


July 19, 1965. 


/[s/_ David C. Niblack 


United States Court of Appeals 


for the District cf Columbia Circuit 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,260 
(Cr. No. 994-64) 


LAWRENCE C. GODFREY, APPELLANT 
v. 


Unirep STATES OF AMERICA, APPELLEE 
PETITION FOR REHEARING 


It has been brought to the attention of the United States 
that the instruction of the District Court found to be plainly 
erroneous by this Court, was predicated upon an earlier decision 
of this Court. It is recognized by the United States that the 
majority of this Court has concluded, contrary to the conten- 
tions made by the United States, that the instruction was plain 
error affecting substantial rights. The argument advanced 
by the Government was that the context in which this portion 
of the court's instruction was given, was such that it was directed 
to the informer’s testimony and not that of defense witnesses. 
In view of the fact that neither party invited the attention 
of this Court to that case, it is deemed the duty of the Govern- 
ment to do so now. The case is Fletcher v. United States, 
81 U.S. App. D.C. 306, 158 F. 2d 321 (1946), which held that 
upon request, the District Court must instruct that the testi- 
mony of an addict-informer should be viewed with suspicion 
and scrutinized with caution. As the basis for this conclusion, 
the Court stated: 

“And when to this is added the well recognized fact that 
a drug addict is inherently a perjurer where his own inter- 
ests are concerned, it is manifest that [such a cautionary 
charge be given].” Jd. at307 


794-808 —65, 
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It is thus apparent that the fact of perjurious propensities of 
narcotic addicts has been recognized by this Court. See also 
Perry v. United States, 118 U.S. App. D.C. 360, n. 2, 336 F. 2d 
748, n. 2 (1964). Compare People v. Williams, 6 N.Y. 2d 18, 
159 N.E. 2d 549 (1959). 

In view of this judicially acknowledged fact, it is submitted 
that this Court might wish to reconsider its decision herein 
and conclude that in a context where defense counscl chose, as 
a matter of tactics, to request an addict-informer instruction 
and thereafter failed to register any objection to the charge 
as given, it is not plain error on this record to have so charged 
the jury. 

Respectfully submitted. 

Davip G. Bress, 

United States Attorney. 

FRANK Q. NEBEKER, 
Assistant United States Attorney. 
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FRANK Q. NEBEKER, 
Assistant United States Attorney. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CLROWTE, 
Cu 


No. 19,260 
(Cr. No. 994-64) 


LAWRENCE C. GODFREY, 
Vv. 


UNITED STATES OF AMERICA, Appellee. 
CPPOSITION TO PETITION FOR REHEARING 


Comes new appellant, through court appointed counsel, and 
submits his opposition to appellee's Petition For Rehearing. 
Wherefore, the following is shown. 

1. Im it's Brief and oral argument in this case, the govern- 
ment specifically indicated that it did not "...contend that the 
statement concerning the credibility of an addict is medically 
or legally correct.". In it's Petition For Rehearing, however, 
the government alters it's position and proffers authority intend- 
ing to establish the validity of the statement. Due Process and 
the furtherance of fair and orderly procedure, however, require 
that the government be bound by the original position taken in 
it's Brief end oral argument, and that the Petition For Rehearing 
be dismissed. 

2. Appellant further states that the case of Fletcher v. 
United States, 81 U.S. App. D.C. 306, 158 F2d 321 (1946), did not 
come to the attention of his court appointed counsel, nor apparent~- 
ly to counsel for the government, and was not presented for the 
Court's attention in this case, Had it been before the Court, it's 


conclusions would not have been persuasive. The Fletcher case 
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was limited to the uncorroborated testimony of an addict informer, 
who received payment, which payment ",,depended wholly upon his 
ability to make out 2 case.". The Court stated that in such cases 
"..,it is manifest that some corroboration of his own testimony 


should be required, or at least that it should be received with 


suspicion and acted upon with’ caution.". The Court, in it's brief 


and passing comment concerning the credibility of an addict infor- 
mer, never suggested that the comment be included within the text 
ef the infcrmer instruction. Furthermore, the case cf Pecple v. 
Williams, 6 N.Y. 2d 18, 159 N.E.2d 549 (1959) cited by the govern- 
ment and which alse is limited to the credibility cf an addict in- 
former, merely supperts the prepcesiticn that "..drug addicts are 
ecmpetent tc testify unless there is evidence in the record that 
his mental capacity is sc impaired by the drug that he lacks 
qualificaticns as a witness.". (See Brief Fer Appellant, page 20 
citing Weaver v. United States 111 F2d 603,606, 8th Cir. 1940) 

3. The cverwhelming autherity is in acecrd with the cpinicn ex- 
pressed by the majority of this Ccurt, that the comment is " cb- 
vicusly erreneous". Mcreover, when as here, the instructicn is 
mest peintedly directed at the testimony cf the accused, it is 
plain error affecting substantial rights and requires reversal. 

Fer the foregcing reascns, and for the reasons already of rec~ 
crd in this case, including this Court's majcrity opinion cf£ Nev- 


ember 5,1965, the Petition For Rehearing shculd be denied. Shculd 
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rehearing be granted by this Ccurt, appellant further requests 
that the Ccurt alsc review it's decisicn as tc the cther issues 
in this case raised by appellant. 


Respectfully submitted, 


Arthur J. Whalen, Jr. 


David C. Niblack 
Niblack & Whalen 
1025 Warner Bldg 
Weshingtcn, D.C. 20004 


Attcrneys for Appellant 
(Appcinted by this Ccurt) 


